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JAMES GHALMERS merchant in Leith, 
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The PET I” TON of David Loch merchant in 


Leith. 
A the ſame time; and as the facts which gave riſe to the 
queſtion betwixt theſe parties, and the procedure in 
the different actions that hath occurred, are ſtated at full length 
in the anſwers to the petition for James Muirhead ; it will be 
unneceſſary again to reſume them; and therefore the reſpon- 
dent thall now confine himſelf to a few obſervations upon what 
is ſtated in Mr Loch's petition. | 
It will only be neceſſary to obſerve, in point of fact, that after 
the Lord Ordinary had refuſed Muirhead's ninth repreſentation, 
by his interlocutor of the 24th July 1767, an advocation of the 
proceſs that depended before the ſheriff at the inſtance of this 
petitioner, againſt James Muirhead, for exhibition of the writs 
and title-deeds of the tenement, was obtained; and a multiple- 
poinding was raiſed in the-name of the "tenants; and this peti- 
tioner thought proper to enter a compearance for his intereſt be- 
fore the Lord Juſtice- Clerk; and in Auguſt laſt he preferred a 
repreſentation to his Lordſhip, ſetting forth the bargain he 


had 
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S the petition for James Muirhead, and the petition 
for David Loch, will be adviſed by your Lordſhips at 


"d 
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us ; 
had made with James Anderſon ropemaker, the ſ of Thomas 
Anderſon, and the action he had brought before the ſheriff a- 
gainſt Muirhead, and the advocation which he had obtained of 
that proceſs, with the multiple-poinding that had been raiſed in 
the name of the tenants : and he prayed his Lordſhip to allow 
the petitioner's intereſt to be received, and to ſtop extract in the 
proceſs at the reſpondent's inſtance againſt Muirhead, until the 
foreſaid proceſs of advocation and multiple-poinding can come 
in by courſe of the rolls, and the petitioner heard for his intereſt, 

Aug 10. 176% And the Lord Ordinary, of this date, pronounced the following 
interlocutor : © Having conſidered this reprefentation, refuſes 
tc the deſire thereof, and adheres to the former interlocutors.” 

The petitioner thereupon preferred a ſecond repreſentation, 

in which he prays the Lord Ordinary to alter the above-men- 
tioned interlocutors; And, © 1mo, to find, That as there was no 
„ counter-obligation granted by Mr Chalmers when he obtain- 
e ed the miſſive from Muirhead, the bargain was not effectual. 
«© 240, At any rate to find, That Mr Chalmers has no title to 
« demand any direct diſpoſition from Muirhead, whatever claim 
he may have againſt him for damages.” And the Lord Ordi- 

Nov. 23.1767nary, of this date, pronounced the following interlocutor : © Ha- 
eving conſidered this repreſentation; in regard it is therein admit- 


ted, that the ſale of the tenement in queſtion, by James ) 
« Muirhead, to Thomas Anderſon, was redeemable, and the | . 
<« price never paid; and that Muirhead, with conſent of An- 
« derſon, did afterwards ſell the ſubject to Chalmers; and that 0 
<« the diſpoſition by Muirhead to Anderſon was delivered back Eh 
ce to Muirhead, in order to his completing the ſecond ſale; and hi 
ce thereupon the poſſeſſion of the ſubjects was given up by An- h 
« derſon; finds, That the firſt ſale to Anderton was thereby 5 


<« vacated, and that the heir of Anderſon had no right or title 
% whatever to convey the ſubject to this repreſenter : and there- 
« fore refuſes the deſire of this repreſentation, and adheres to 


Mr 


ce the former interlocutor.” = 
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Mr Loch has reclaimed to your Lordſhips; the petition is or- 
dained to be ſeen and anſwered; and in obedience thereto, this 


is humbly offered on behalf of the reſpondent. 
The petition prays your Lordſhips to find, That Mr Chal- 


mers has no title to compete for the tenement upon the miſlive 


granted to him by Muirhead, as no counter-obligation was 
granted, and as the miſſive was not in ferminis implemented by 
Mr Chalmers: Or, 240, To find, That Mr Chalmers has no 
right to demand any direct diſpoſition from Muirhead, whatever 
claim he may have againſt him for damages. 

With reſpect to the ſecond prayer of the petition, the re- 
ſpondent cannot conceive upon what principle of law the de- 
mand is founded : for although the tenement in queſtion had 
been conveyed to Thomas Anderſon, and that- the diſpoſition 
was a ſubſiſting deed at this day; yet it could afford no objec- 
tion to the interlocutors pronounced by the Lord Ordinary, 
finding James Muirhead liable to grant to James Chalmers a 
valid diſpoſition of the ſubjects.” | 

For if James Muirhead had come under a valid obligation to 
convey the ſubjects to the reſpondent, is could afford no defence 


to him againſt implementing his obligation, that he had former- 


ly come under a like obligation to a third party: for although he 
could not give ſpecific implement to both; yet being debtor to 


| both, each would be intitled to inſiſt againſt him for ſpecific im- 
plement, and to demand a judgement againſt him for that effect, 
| that they might be enabled to complete their titles by an adjudica- 


tion in implement. And if it would not be competent to Muirhead 
himſelf to object to ſuch decree being obtained againſt him, nei- 
ther will it be competent to this petitioner to make ſuch objec- 
tion. If this petitioner's author had a good perſonal right to the 
wbjet, he may proceed to complete his titles by legal dili- 
zence; and in like manner the reſpondent is intitled to proceed, 
and to complete his right by legal diligence; and he who thall 
attain the firſt complete right, will, in a. competition, be pre- 
ferred. 


with Anderſon's conſent, had afterwards ſold the ſubjects to the 


— 
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ferred to the poſſeſſion of the ſubject. But neither of them 
could object to the other's obtaining a perſonal decerniture againſt 
their debtor for implement of the obligation which he had come 
under. 

But, 249, The reſpondent humbly apprehends, that, in the 
preſent caſe, the petitioner has no right or title whatever to 
compete with the reſpondent ; becauſe, 1-79, No title hath been 
produced in the perſon of James Anderſon, the petitioner's au- 
thor, to the diſpoſition that is ſaid to have been granted by James 
Muirnead to Thomas Anderſon; and, 240, It is extremely 
clear, that if ever the ſale by James Muirhead to Thomas An- 

derſon was a finiſhed tranſaction, it was afterwards departed | 
from. 

The diſpoſition by Muirhead to Abs was in Muirhead's i * 
hands, and was given up by him to Walter Ferguſon, the re- 
ſpondent's doer, very long after the date of the bargain. And II *? 
the reſpondent does aver, and, if denied, does offer to prove, that 
the bill that was accepted by Anderſon for the price, is to this day 
in the poſſeſſion of his widow. And indeed it was admitted by the 
petitioner, in his ſecond repreſentation to the Lord Ordinary, that 
the tenement in queſtion was redeemable by James Muirhead trom 
Anderſon ; that the price was never paid ; and that Muirnead, 


reſpondent ; and that the diſpoſition by Muirhead to Anderſon I l 
vias delivered back to Muirhead. And when that is the caſe, th 
it is, with ſubmiſſion, inconceivable how this petitioner can pre- . 
tend to ſet up any claim to the ſubjects upon a right flowing from ah 
no other perſon than Anderſon's heir. 5 


The petitioner ſays, That if the right was once conveyed by 
Muirhead to Anderſon, he could * be diveſted by rediſponing 1 8 


the ſubject. 8 
But, in the it place, there is no evidence that ever the diſ- 85 
poſition was a delivered evident in favour of Anderſon. Muir— Sal 


head did frequently aver, in the courſe of the proceedings, that 
the 
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the diſpoſition to Anderſon was never delivered. But, 2d, It is 
of no moment whether it was delivered or not; becauſe it is 
clear, from the facts above ſtated, that if the tranſaction was ever 
completed, it was departed from; and there can be no doubt, 
that where no infeftment hath followed, a tranſaction of this 
kind can be effectually vacated, by retiring the deeds which were 
mutually granted hinc inde. Ko 

The petitioner ſays, That the obligation granted by Muirhead 
to the reſpondent, was not binding even upon Muirhead, as 
there was no counter-obligation granted by the reſpondent to 
Muirhead; and that in all mutual contracts it is an eſtabliſhed 
rule, that both parties muſt be bound, or neither. 

In the fir/t place, as it hath been already ſhown, that the 


tranſaction betwixt Muirhead and Anderſon, if ever it was com- 


pleted, hath been effectually paſſed from; and as the title upon 
which the petitioner claims, flows only from the heir of Ander- 
ſon; this petitioner hath neither title nor intereſt to inſiſt upon 
the objeftion. 2do, Were it competent, the reſpondent, in his 
anſwers to Muirhead's petition, and which ſhall not now be re- 
peated, hath endeavoured to ſhow, and he hopes to your Lord- 
ſhips ſatisfaction, that the obligation is binding and effectual; 
and that no ſolid objection does lie againſt it. 

Indeed the queſtion is not now entire: it is determined by a 
judgement of your Lordſhips, which has become final. For in 
the proceſs originally brought at the reſpondent's inſtance againſt 
Muirhead, before the ſheriff, for implement of the obligation, 
the objection that is now pleaded was moved againſt it, and was 
over- ruled; and Muirhead having complained by bill of advoca- 
tion, the Lord Preſtongrange Ordinary refuſed the bill; and 


upon adviſing petition and anſwers, your Lordſhips, of this date, aug. 9. 1759. 


adhered : So that the validity of the obligation having been e- 
ſtabliſned by a res 7udicata of this court, the queſtion cannot a- 
gain be brought under review. | 


of | The 
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The petitioner ſays, That although this was to be held as 


a res judicata againſt Muirhead, yet it cannot bind the petitioner, 
who was no party to that action. | | 

But, with ſubmiſſion, this can afford no objection to the 
judgement; nor will it intitle the petitioner to overhaul the 
judgement, and have the queſtion tried of new; becauſe the 
judgement was pronounced betwixt the perſons who alone fell 
to be made parties to the action. The action in which the 
judgement was pronounced, was a perſonal action, at the in- 
ſtance of the reſpondent, againſt Muirhead, to implement an 
obligation that he had come under, and as no other perſon fell 
to be made a party to that action, it muſt be binding againſt 


Muirhead, and againſt every perſon who may come to claim in 


his right. 
This queſtion is preciſely ſimilar to what occurs every day 


in the caſe of rankings and competitions among creditors. If a 


creditor has conſtituted his claim againſt his debtor by a decreet 
in foro, when he comes to claim upon this decreet, and the 
diligence following upon it, it would not be competent to the 
competing creditors to object, that the judgement was erroneous, 
and that it was not binding upon them, as not having been 
parties to it. If it was bona fide obtained, without fraud or collu- 
ſion, the decree will have full effect: and if the creditor has, 
in virtue of it, attached the eſtate of his debtor prior to the o- 
ther creditors, he will be preferred to them accordingly. And 
for the ſame reaſon the judgement that was pronounced in this 
caſe, as it muſt be effectual, to all intents and purpoſes, againſt 
Muirhead himſelf, it muſt likewiſe be effectual againſt his cre- 
ditors, and particularly againſt this petitioner, who pretends to 
claim in the right of a diſpoſition alledged to have been granted 
by Muirhead to Anderſon. | | 
The petitioner further ſays, That no action can lie upon 
this miſſive at the inſtance of the reſpondent, in regard the 
tranſaction was not implemented upon his part. 


This 


TI 

This objection has likewiſe been ſufficiently obviated in the 
anſwers to Muirhead's petition; and which therefore ſhall not 
be repeated. And beſides, for the reaſons already given, this pe- 
titioner, who only derives right from the heir of Anderſon, has 
neither title nor intereſt to make the objection; as it has been al- 
ready ſhown, that the bargain betwixt Muirhead and Ander- 
ſon, if ever it was completed, has been effectually paſſed from. 

The petitioner is pleaſed to conſider himſelf in this caſe 
as a bona ſide purchaſer of the ſubjet from Anderſon ; but 
upon what ground he can ſupport his bona fides, it is not ea- 
ſy to diſcover, when he makes the purchaſe from a perſon 
who never had been in the poſſeſſion of the ſubjects, who ap- 


pears to have no right from the records, and who could not 


produce a ſcrap of paper to ſhow that he had the ſhadow of 


a title. 


As it is impoſſible to believe, that any perſon would have 


thought of making a purchaſe from a perſon under theſe cir- 
cumſtances, ſo the petitioner hath acknowledged, in the pe- 
tition, that he was to pay no money for the purchaſe; but 
that it was conveyed to him in ſatisfaction of a former debt: 
which 1s ſaying, in other words, that he was taking a law- 
plea for his payment, as the petitioner cannot deny, that he 
knew of the diſpute betwixt Muirhead and the reſpondent 
before he made the bargain with James Anderſon in the 

month of May laſt. | 
The petitioner has not thought proper to inform your 
Lordſhips of the extent of the debt which Anderſon owes 
him, nor of the date of the contraction; but the reſpon- 
dent has good reaſon to believe, that any debt which Ander- 
ſon owes the petitioner, muſt not only be greatly below the 
value of the tenement in queſtion, but that it muſt be of a 
pretty old contraction; becauſe Anderſon's circumſtances 
never were ſuch that the petitioner would have given him 
credit for a ſum nearly equal to the value of this tenement ; 
| and 
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and it is more than twelve years ſince Anderſon became 
bankrupt, and has never ſince been in the way of having either f 
money or credit. | 
Upon the whole, the reſpondent bumbly hopes, that your, | 
Lordſhips will have no difficulty to refuſe both petitions, and 
adhere to the interlocutors of the Lord Ordinary. | 


In reſped? whereof, &c. 
RO. MACQUEEN. 
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